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How to Use This Index 


Che Law Reporter Annual Index is designed to make your 1998 issues of the Law Reporter a reliable and accessible 
research tool. Here are a few things you should know to make the best use of your index: 


General Index by Subject (page LR-3). The major subject headings in the General Index correspond to the areas of 
law covered in each issue of the Law Reporter. 


To locate a particular kind of case, first determine which area your inquiry falls into. Entries within each subject include 
both factual and legal issues. The numbers after the entries are the page numbers in Volume 41 of the Law Reporter where 
the cases appear. 


Table of Cases (page LR-17). This table includes the most complete citations available as of November 1998. 


Injury Awards (page LR-35). Entries in this section will direct you to cases in the Law Reporter that contain awards of 
damages for particular types of injuries. The following abbreviations are used in this section of the index: V for verdict; 
S for settlement; SS for structured settlement; PVS for postverdict settlement; AA for arbitration award; M for mediation. 
An asterisk beside an award indicates plaintiff suffered injuries in addition to the one(s) listed. 


Wrongful Death Awards (page LR-37). This table lists the wrongful death awards reported in Volume 41 of the Law 
Reporter. The following abbreviations are used in this section of the index: V for verdict; S for settlement; SS for struc- 
tured settlement; PVS for postverdict settlement; AA for arbitration award; M for mediation. 


Court Documents by Topic (page LR-38). To order, see the form at the back of this issue. 


To Obtain Further Information About a Case. The best source for additional information about a case is plaintiff’s 
counsel. The name and city of the plaintiff’s counsel involved in a case are provided, where possible, at the end of our re- 
port of the case. Your ATLA membership directory will provide you with the complete address and telephone number of 
any ATLA member. 


Che Law Reporter provides pleadings, depositions, briefs, and other court documents through the “Court Documents” 
section each month. That column also provides a list of Case Summary Surveys—collections of case summaries appear- 
ing in the Reporter from 1988 to the present. Also available are Ultimate Documents—comprehensive research packages 
that include documents, case reports, and bylined articles on a specific topic. To order, fill out the form on page 407 of 
this issue. 


Binders. Blue three-ring binders for convenient storage of your issues and index are available for $30, postpaid. 
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1050 31st Street, N.W. 
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Admiralty - Attorneys 


General Index by Subject 


Admiralty 


antidiscrimination law 
sexual harassment, 
constructive discharge, 4 
inadequate response, 4 
cruise ship liability 
captain, 
piloting, negligent, 5 
food fit for consumption, 
provide, failure to, 4 
handicap accommodations, 
provide, failure to, 5 
spouse of injured passenger cannot 
recover for loss of consortium, 284 
ferry liability 
failure to alter course despite known 
hazardous weather conditions, 
operator liability, 204 
general maritime law 
barge, 
hose, 
support, failure to, 124 
pump, 
operation, negligent, 124 
dry dock injury, 
maritime jurisdiction, lack of, 44 
safe passage home, provide, 
failure to, 376 
spouse of injured cruise ship passenger 
may not recover for loss of consortium 
under, 284 
statute of limitations, 
discovery rule, application of, 44 
unseaworthy vessel, 4 
crew, 
intoxicated, 4 
equipment, 
ballast tank, 
carbon monoxide accumulation, 
warn, failure to, 244 
ventilate, failure to, 244 
door closer device, replace, 
failure to, 376 
lifeboat, 
lowering, negligent, 204 
releasing hooks, replace, 
failure to, 204 
restraining wire, tie off, 
failure to, 204 
safety pins, lack of, 204 
lifejacket locker, negligently placed 
close to door, 376 
ramp, 
non-skid paint additive, use, 
failure to, 45 
too steep, 45 
stateroom locks, 
nonfunctioning, 4 
well, pressure gauge, 
defective, 84 
warehouse, 
frozen hoses on floor of, 
negligent placement of, 284 


Jones Act 
captain, 
Coast Guard regulations, enforce, 
failure to, 4 
crew, 
inadequate, 84 
intoxicated, 4 
equipment, 
door closer device, replace, 
failure to, 376 
drill, safe, provide, failure to, 324 
ladder, bent, 84 
lifeboat, 
lowering, negligent, 204 
releasing hooks, replace, 
failure to, 204 
restraining wire, tie off, 
failure to, 204 
safety pins, lack of, 204 
lifejacket locker, negligently placed 
close to door, 376 
ramp, 
non-skid paint additive, use, 
failure to, 45 
too steep, 45 
stateroom locks, 
nonfunctioning, 4 
well, hydrostatic pressure, 
check, failure to, 84 
safe passage home, provide, 
failure to, 376 
warehouse, 
frozen hoses on floor of, 
negligent placement of, 284 
worker injured on moored crane barge 
could not sue under, 284 
worker on barge used as construction 
platform could not sue under, 324 
Longshore and Harbor Workers’ 
Compensation Act (LHWCA) 
disability benefits, 
date of diagnosis is date of injury 
for purposes of calculating, 164 
exclusive remedy provision, 
does not bar tort action under California 
Workers’ Compensation Act, 164 
Section 905(b) liability, 
shipowner had no duty to warn 
stevedore of obvious unstable 
condition of pipe bundles, 244 
worker injured on moored crane barge 
could not sue under, 284 
maintenance 
collective bargaining agreement’s provision 
limiting was not enforceable, 124 


Attorneys 
advertising 
compelling lawyers who advertise 
to warn of consequences of fraudulent 
claims is unconstitutional, 125 
attorney-client privilege 
insurance policy’s cooperation clause did 


LR-3 


not override, 377 
no waiver of, 
where same attorney used for both 
ERISA fiduciary and nonfiduciary 
matters, 45 
survives client’s death, 
even where information sought is relevant 
to criminal proceeding, 205 
attorney-client relationship 
attorney file, 
client was entitled to see, 46 
in-house attorney, 
breach of employer confidences 
unprotected by Title VII’s 
anti-retaliation provision, 325 
complaint filed against company revealing 
privileged information must be kept 
under seal, 285 
attorney conduct 
court must give attorney notice of charges 
and opportunity to defend before 
disbarment, 284 
party who files complaint against attorney 
but makes no public announcement is 
absolutely immune from defamation 
action by attorney, 285 
understand procedural rules, failure to, 
not excusable neglect, 124 
bar exams 
ADA does not require accommodation 
in scoring, 165 
fees 
contingent, 
pre-dissolution contingency fee files 
remain partnership assets absent 
contrary agreement, 324 
to expert witness search firm, 
violates public policy, 85 
hourly rates, 
court erred in setting reasonable fee 
amount in place of valid hourly fee 
contract, 245 
out-of-state attorney, 
entitled to fees for services rendered in 
connection with probate of California 
estate, 377 
quantum meruit, 
firm not entitled to, 45 
interest on lawyer trust accounts 
(IOLTA) 
interest generated is client property, 205 
law firms 
cash-paying client, identity of, 
report, failure to, 5 
fiduciary duty to partners, 
no duty not to expel partner who reported 
suspected overbilling, 165 
restrictions on right to practice, 
permissible, 
requirement that departing partner 
contribute to firm’s lease, 5 
unenforceable, 84 
retainer, 
was deductible business expense, 6 





Attorneys - Civil Rights 


sanctions 
Rule 11, 
inapplicable where action dismissed 


before sanctions sought, 245 


Automobile Accidents 


dram shop liability, 47, 86 
driver negligence 
backing truck, negligent, 86 
cargo, 
check, failure to, 47 
secure, failure to, 47 
control vehicle, 
failure to, 48, 87, 206, 326, 378 
driving on wrong side of road, 206 
driving under the influence 
of medication, 207 
driving while intoxicated, 6, 47, 48, 86, 
25, 166, 166, 246, 247 
driving without a license, 246, 24 


| " 
following too closely, 6 


hours violations, 47 

log sheets, falsification of, 327 

lookout, improper, 6, 7, 86, 87, 206, 
246, 247, 248, 378 

operation of vehicle, negligent, 246 

parking, wrong way, 7 

pass safely, failure to, 206 

pay attention to police siren and flashing 
lights, failure to, 126 

pedestrian, yield, failure to, 86 

7, 207, 207, 





red light, stop, failure to, 
248, 327, 379 

restrain minor passenger 
failure to, 87 

right-of-way, yield, 
failure to, 167, 326, 379 

speeding, 48, 87, 247 

stop sign, stop at, failure to, 48, 126, 
166, 206, 378, 379 

turning, negligent, 247, 248 

wrong direction, driving in, 85 

employer liability 
entrustment, ne 





gent, 207 
hiring, negligent, 166, 327 
lights, lack of, 248 
reflectors, lack of, 247 


respondeat superior, 6, 7, 47, 86, 86, 87, 


166, 166, 166, 206, 207, 247, 247, 248, 


248, 326, 327, 378, 379 
retention, negligent, 166, 327 
supervision, negligent, 166, 327 
trailer, inspect, failure to, 166 
insurance 
unti-stacking provision, 
public policy, violation of, 126 
consent to sue clause, 
public policy, violation of, 328 
named insured, 
separate coverage to despite payment of 
policy limits on behalf of permissive 
user, 7 
no-fault coverage, 
child of divorced parents, 
domicile of, 127 
police, contact, failure to, 167 
rental company policy, 


no coverage under, 
customer struck by underinsured 
motorist as she crossed street, 48 
uninsured motorist benefits, 
cause of action accrues on accident 
date, 328 
leasing company liability 
trailer, inspect, failure to, 166 
lessor liability, 207, 326 
owner liability 
entrustment, 
negligent, 207, 246, 247 
vehicle seller liability 
trailer, 
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wheel separation hardware, improper, 166 
vicarious liability, 7, 7 
Florida, dangerous instrumentality 
doctrine, 87 


Aviation 
aircraft lessor liability 
hydraulic servo connection, tighten, 
failure to, 49 
safety bulletin, comply with, 
failure to, 8 
aircraft mechanic liability 
safety bulletin, comply with, 
failure to, 8 
airci .ft owner liability 
altitude, low, negligent, 8 
fuel selector valve, modification, 
negligent, 249 
hydraulic servo connection, tighten, 
failure to, 49 
speed, reckless, 8 
training, proper, provide, 
failure to, 8 
Airline Deregulation Act (ADA) 
preempts breach of contract and tort claims 
arising from boarding dispute, 167 
airline liability 
parent’s removal of child from country in 
violation of court order, 
no liability for, 289 
pilot willful misconduct, 208 
Death on the High Seas Act 
damages, limit on, 49 
does not apply where plane went down inside 
12-mile limit for territorial waters, 208 
precludes general maritime survival action 
for pre-death pain and suffering, 208 
flight school /instructor liability 
loss of control, negligent, 127 
supervision, proper, provide, 
failure to, 127 
training, proper, provide, failure to, 127 
pilot negligence 
altitude, low, negligent, 8 
speed, reckless, 8 
Warsaw Convention 
covers, 
hypodermic needle stick, 379 
scalding by flight attendant, 87 
dc eS NOT cover, 
another passenger’s movement, 380 
physical manifestation of emotional 
injury, 329 


LR 


willful misconduct, 
fraud-based, 
plaintiff must prove damages would not 
have occurred if airline had 
performed as promised, 249 


Civil Rights 
Americans with Disabilities Act (ADA) 
coverage, 
state prison inmates, 21] 
disability under, 
HIV infection, 209 
discriminatory intent required for 
compensatory damages under, 381 
blood transfusions, refusal of 
pregnant woman, 128 
county liability 
state civil rights action, 
inmate escaping custody, 249 
Eighth Amendment 
violation of, 
correctional officers’ firing at 
inmates, 51 
guard’s failure to keep high-risk inmate 
segregated, 50 
Fourth Amendment 
damages action under state 
constitution, 168 
42 U.S.C. § 1983 
absolute immunity, 
city officials, 
ordinance eliminating city employee's 
job, 128 
blood tests, DUI suspects forced to 
submit to, 330 
corrections officer, 
assistance, call for, failure to, 9 
excessive force, 9 
county liability, 
corrections officer, 
training, improper, 9 
law enforcement officials, 
absolute immunity, 
not entitled to, 
false testimony, 9 
municipal liability, 
police, 
excessive force, 9,9, 329, 
police liability, 
cover-up, 
civil rights action available for, 210 
excessive force, 381 
false arrest, 381] 
high-speed police chases, 
“shocks the conscience” standard 
applies to, 210 
officer who shot fellow officer, 250 
ordering medicated woman to drive, 9 
search, unlawful, 381 
prosecutor, 
absolute immunity, 
not entitled to, 
warrant affidavit, false statements 
in, 50 
state liability, parolee, 
supervise, failure to, 209 
warn, failure to, 209 





qualified immunity 
detoxification facility, private, 
nonprofit, 
not entitled to, 
for holding man incommunicado 
for six hours, 380 
federal agents, 
entitled to, 
bringing media to observe and 
photograph execution of arrest 
warrant, 168 
not entitled to, 
bringing media to film and record 
search, 49 
officer, 
who detained woman for allegedly 
shoplifting, 380 
who shot fellow officer, 250 
unconstitutional motive cases, 
clear and convincing evidence standard 
improper, 169 
Rehabilitation Act 
discriminatory intent required for 
compensatory damages under, 381 
writ of certiorari 
state high court ruling, 
not reviewable by, 88 


Commercial Litigation 


arbitration 
non-binding arbitration clause is 
enforceable under FAA, 211 
California Uniform Fraudulent Transfer 
Act 
violation of, 
sale of corporation’s assets to 
shareholder in exchange for debt 
forgiveness, 382 
contract, breach of 
employment agreement, 330 
interference with agreement to purchase 
dealership, 51 
limitations period, 
begins to run when borrower 
can repay, 11 
statute applies to written contracts, 1] 
refusal to deliver supplemental 
electricity, 129 
refusal to honor license agreement, 212 
warranties, express, 
unenforceable if seller informs buyer of 
falsity, 88 
copyright 
Copyright Act, 
damages, 
may be recovered from international 
infringers who initially copy 
material in the United States, 331 
Seventh Amendment guarantees right 
to jury trial on amount of, 169 
film’s use of copyrighted photographs did 
not violate, 290 
first sale doctrine, 
applies to imported copies of 
copyrighted works, 129 
font software programs are protectable 
under, 250 


international cases, 
law of country with closest relationship 
to work will determine copyright 
ownership, 331 
newspaper, 
unauthorized use of Internet Web site 
photograph, 290 
Florida Automobile Dealers Act 
violation of, 
ground for rejection, 51 
Lanham Act 
disgorgement of profits, 
demand for entitles plaintiff to jury 
trial, 251 
U.S. Postal Service may be sued under, 251 
misappropriation of trade secrets 
soliciting patients from former 
practice, 330 
patents 
infringement, 
doctrine of equivalents, 
may be based on subject matter 
that patent discloses but does not 
claim, 291 
structural non-equivalence finding 
precludes doctrine of equivalents 
infringement, 382 
formula for cleaner-burning gasoline, 169 
Internet photograph system, 170 
unpatentable, 
telephone company’s method for marking 
data that relies on mathematical 
formula, 382 
prospective economic advantage 
intentional interference with, 52 
Sherman Act 
advertising restrictions violate, 1] 
monopoly and tying claims, 1] 
vertical pricing, 10 


Consumer Protection 


contractors 
construction, negligent, 212, 252 
warranty, breach of, 212, 384 
Fair Credit Reporting Act 
employer liability, 
apparent agency theory, 
employee violation, 251 
Federal Debt Collection Practices Act 
attorney fees under, 52 
coverage, 
third-party collector of dishonored 
checks, 170 
creditor may be liable where in-house 
collection arm sent dunning letter 
under different name, 331 
no violation of, 
letter sent after debtor requests all 
communications stop, 213 
homeowners 
negligent construction, 
emotional distress damages, 
recovery of, 89 
fiduciary duty, breach of, 130 
implied warranty, breach of, 130 
suit against contractor’s corporate 


officer, 130 


Civil Rights - Damages 


Song-Beverly Consumer Warranty Act 
express warranty under, 
written service agreement, 11 
properly repair vehicle, 
failure to, 170 
recovering costs and expert witness 
fees, does not prohibit prevailing 
sellers from, 383 
state debt collections practices act 
violation of, 52 
state trade practices consumer protection 
act 
violation of, 52 
Truth in Lending Act 
credit card requiring first purchase to be 
big-ticket item not closed-end 
transaction under, 332 
right to rescind defense under, borrower 
may not assert more than three years after 
transaction, 383 


Damages 


apportionment of liability 
joint and several liability still viable 
under comparative negligence, 213 
liability cannot be apportioned where 
tortfeasors act in concert, 214 
compensatory damages 
damages awarded on remand not limited by 
previous award, 292 
distress damages 
California court abandons preexisting 
relationship and outrageous conduct 
requirements in direct victim cases, 13] 
family member who did not observe accident 
may recover, 333 
in fear of contracting AIDS cases, 
HIV exposure, required, 131, 384 
but see Workplace Safety, 350 
stranger who aids victim may not 
sue for, 171, 333 
hedonic damages 
expert testimony inadmissible on, 89 
loss of business 
fair market value and lost future 
profits, 53 
loss of consortium damages 
not subject to workers’ comp insurer’s 
statutory lien, 214 
pain and suffering damages 
to decedent’s personal representative, 12 
parental consortium 
loss of, 
Connecticut declines to recognize claim 
for, 332 
preconception negligence 
New Jersey does not recognize, 90 
punitive damages 
damages awarded on remand not limited by 
previous award, 292 
evidence of defendant’s net worth not 
required, 53 
invalid absent nominal or compensatory 
damages, 292 


may be recovered from deceased tortfeasor’s 
estate, 252 
successive awards for same conduct do not 





Damages - Evidence 


violate product manufacturer’s due 
process rights, 293 
restitution 
statute authorizing court-ordered 
restitution by parents for children’s 
delinquent conduct is constitutional, 
293 
Seventh Amendment 
entitles tort plaintiff to new trial when 
court reduces jury’s damages award, 171 
special damages 
adequate, 
verdict for future medical but no future 
pain and suffering, 90 
inadequate, 
verdict for medical and other special 
damages, 13 
structured settlement 
settling plaintiffs assignment of annuity 
payments to factoring company is 
unenforceable, 253 
subrogation 
statutory right to settlement proceeds not 
subject to reduction for recipient’s 
negligence, 253 
taxability 
prejudgment interest portion of personal 
injury settlement proceeds is subject to 
federal income tax, 334 
tort reform 
unconstitutional, 
compensatory damages, 
noneconomMic injuries, 
legislative cap, 13 
waiver of confidentiality privilege, 13 
wrongful death statute 
child adopted by grandparents could 
not recover for birth father’s death 
under, 385 
child born out of wedlock after her 
alleged father’s death may have standing 
under, 385 
same-sex partner may not sue under, 333 


viable fetus may be beneficiary under, 254 


Employment Law 
age discrimination 
Age Discrimination in Employment Act 
ADEA), 
release did not bar claim under, 54 
by bank, 132 
Americans with Disabilities Act (ADA) 
condition may be “substantially 
limiting” under even though not rated as 
permanent, 294 
depression /anxiety constituted disability 
under, 295 
disability benefits, 
application /receipt, 
no bar to ADA suit, 255 
insulin-dependent diabetes may qualify 
under, 335 
no violation, 
termination of worker with alcoholism, 
33 
termination of worker with panic attacks, 
216 


violation, 

demotion of worker undergoing addiction 
treatment, 254 

limit on long-term disability benefits 
for mental illness but not for physical 

illness, 295 

refusal to hire worker with diabetes, 172 

termination of worker with learning 
disability, 254 


arbitration 


attorney fees, waiver of, 
void, 14 
not enforced, 
against discrimination claimant, 14 
at-will employment 
administrative regulations, 
may serve as source of fundamental public 
policy limiting right to discharge 
at-will employee, 386 
employee could not be fired for consulting 
attorney, 54 
presumption of, 55 
contract, breach of 
in calculating value of services, 14 
covenant not to compete 
enforceable, 15 
disability discrimination 
employee fired after returning from medical 
leave, 386 
worker transferred to untenable 
location, 334 
Employee Retirement Income Security Act 
(ERISA) 
no preemption, 
failure to accommodate disability, 56 
no violation, 
employer’s failure to reveal it was 
considering better retirement 
plan, 133 
employment contracts 
savings clause, 15 
employment discrimination 
supervisors not individually liable for in 
California, 294 
Family and Medical Leave Act (FMLA) 
supervisor liability under, 55 
fraud 
disclose intent to contract out fire 
services, failure to, 216 
preemployment health exams 
may not secretly screen for private medical 
and genetic information, 132 
Pregnancy Discrimination Act 
maternity leave, 
employer’s consideration of in making 
adverse employment decision, 55 
race discrimination 
by bank, 132 
Rehabilitation Act of 1973 
no liability under, 
where employer had no actual or 
constructive notice of employee’s manic 
depression, 335 
religion 
employer not required to alter existing 
seniority-based shift system to 
accommodate employee’s religious 
needs, 256 


LR-6 


harassment based on religion/ethnicity, 336 
retaliatory discharge 
after workplace injury, 92 
sex discrimination 
rehire laid-off worker, failure to, 295 
unequal pay, pattern of, 172 
sexual harassment 
at grocery store, 335 
at restaurant, 255 
employer subject to vicarious liability, 
for supervisor’s threatening advances, 
even if employee suffers no adverse job 
action, 214 
for supervisors’ creation of sexually 
hostile atmosphere, 215 
of coworkers, 
employee could recover for emotional 
distress over, 255 
same-sex, 91 
Title VII 
employees can recover both front pay and 
lost future earnings under, 173 
employers may not compel employees to 
waive right to judicial forum, 215 
jury can award punitive damages under even 
though no compensatory damages 
awarded, 173 
same-sex sexual harassment actionable 
under, 9] 
statute of limitations began to run when 
sexual harassment plaintiff resigned, 295 
wrongful discharge 
failure to state claim for, 
pregnant employee, 55 
implied agreement not to terminate, 92 
supervisors not individually liable for in 
California, 294 


Evidence 
admissible 
admissions in discovery deposition of 

deceased party, 336 
eyewitness’s audio recorded statement where 

intervening surgery impaired memory, 134 

discoverable 
plaintiff's psychiatric records, 16 
expert testimony 
based on skill or experience, 
Daubert criteria, 
applicable, 93, 93, 387 
inapplicable, 387 
clinical medical testimony, 

Daubert analysis inapplicable, 16 
defense biomechanic expert’s testimony, 

under Arizona’s evidence rules, 56 

under Frye, 56 
doctor’s testimony based on experience 

and review of medical records is 

admissible, 387 
excluded where witness declaration 
did not provide fair notice of subject 
matter, 256 
similar locality rule, 

Rhode Island abandons, 217 
standard for review under Daubert, 15 
treating physician as fact witness and 

expert, 56 





inadmissible 
common membership of defense expert and 
defendant in mutual malpractice insurance 
company, 386 
defendant’s misdemeanor battery conviction 
in ensuing negligence suit, 173 
spoliation 
intentional, 
employer had no duty to preserve 
evidence for employee’s use against third 
party, 296 
no tort remedy for, 217 
negligent, 
District of Columbia recognizes 
tort of, 217 
hospital that lost records in medical 
malpractice case cannot be 
sued for, 296 


Family Law 
alimony 
court could not require man to work past 
retirement age to continue paying prior 
level of, 218 
taxable to recipient, 17 
child abuse 
county’s investigation was 
constitutional, 58 
sexual abuse, 
wife had duty to warn of husband’s 
propensity for, 337 
child support 
Alaska statute permitting suspension of 
delinquent obligors’ driver’s licenses is 
constitutional, 387 
intended father of in vitro baby must 
pay, 173 
noncustodial parent not entitled to credit 
equal to child’s social security 
benefits, 296 
unwillingness to work to pay support can 
result in contempt sanctions, 134 
cohabitation 
unmarried cohabitants may contract 
concerning property, financial 
matters, 257 
custody 
preference of awarding custody to fit 
biological parent not absolute, 297 
presumption favoring parental custody, 
inapplicable in dependency 
proceeding, 57 
putative grandparents have standing to 
pursue, 174 
six-month alternating arrangement not in 
child’s best interests, 135 
third party that has established 
parent-child relationship with child has 
standing to seek, 388 
divorce 
mandatory divorce education program 
presented by Catholic group did not 
violate Establishment Clause, 337 
marital property 
employee stock option, 
may constitute, 17 
may not be assigned to couple’s dependent 


children, 17 
retirement benefits, 
enhanced, 
nonemployee spouse owns community 
property interest in, 218 
parent-child relationship 
§ 1983, 
no action under for parent’s unlawful 
imprisonment, 58 
premarital agreement(s) 
did not constitute waiver of surviving 
spouse’s elective share, 257 
religion 
sharing of religious beliefs with children, 57 
separate property 
commingled with marital property, 94 
taxes 
on royalty rights, 
responsibility for, 93 
visitation 
former foster parents have standing to 
pursue, 174 
putative grandparents have standing to 
pursue, 174 


Government Liability 
city liability 
bus driver, 
improper lookout, 338 
improper training, 338 
crosswalk, 
guides, for motorists, lack of, 338 
sinkhole, repair, failure to, 135 
high-speed pursuit, 
department policies regarding, 
violation of, 18 
highway, 
barrier, improper installation, 338 
curb, repair, failure to, 136 
exit ramp, 
barrier, maintenance, improper, 94 
warning signs, lack of, 95 
pothole, 136 
mountain road, 
dangerous condition of public 
property, 152 
police officers, 
assault by, negligent ratification of, 95 
high-speed pursuit, 
operation of vehicle, negligent, 18 
release of domestic violence injunction 
violator, 19 
road, 
inspect, failure to, 18 
reopening of, negligent, 18 
sand, remove, failure to, 18 
supervision of, negligent, 94 
warning signs, post, failure to, 18 
road department, 
sand, remove, failure to, 18 
Federal Tort Claims Act (FTCA) 
discretionary function exception, 
inapplicable, 
Forest Service’s failure to post signs 
warning of falling rocks, 175 
stop sign, heed, 
failure to, 219 


Evidence - Insurance 


Georgia Tort Claims Act 


constitutional, 176 


municipal liability 


drop-off, 
remove, failure to, 258 
warning signs, lack of, 258 
flooding problem, correct, 
failure to, 60 
mayor, 
defamation by, 258 
invasion of privacy by, 258 
see also Intentional Torts 
name clearing hearing, inadequate, 258 
stop sign, 
remove tree, failure to, 175 
trim foliage, failure to, 175 


sovereign immunity 


not entitled to, 
police officer’s release of domestic 
violence injunction violator, 19 


state liability 


department of corrections, 
stairway, building code violations, 95 
department of transportation, 
intersection, dangerous, 60, 389 
freeway, 
dangerous condition of, 219 
immunity, 
public road, aircraft support vehicles 
on, 59 
potential liability, 
minimize risks of aircraft support vehicles, 
failure to, 59 


township liability 


sanitation system, 
negligent construction, 60 


transit authority 


failure to properly train bus drivers, 389 
pedestrian, 
yield right-of-way, failure to, 175 


respondeat superior liability for acts of 
bus driver, 389 


Insurance 


application 


insurer is bound by erroneous coverage 
amount listed on form, 389 


automobile insurance 


renewal of, 
timely mailed premium constituted 
acceptance of renewal offer, 20 


bad faith 


declaring coverage void, 136 
delay in paying medical benefits, 259 
denial of full coverage for earthquake 
damage, 339 
distress damages, 
not compensable absent economic 
loss, 136 
insurer can be sued for despite differing 
medical opinions on whether crash caused 
insured’s injury, 300 
refusal to negotiate, 260 
refusal to settle, 
failure to keep insured informed of 
settlement negotiations can constitute 
some evidence of, 339 
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reservation of rights, 97 
withdrawal of defense, 220 
COBRA continuation coverage 
employer may not deny to eligible 
beneficiary already covered by another 
plan, 221 
defend insured 
failure to, 96 
disability policy 
incontestability period, 
tolling of, 96 
regular occupation rider, 
disclose availability of, 
failure to, 220 
duty to defend 
breach of, bad faith, 
harm to insured is presumed from, 177 
did not include administrative claim, 61 
exists when any issue potentially falls 
within policy coverage, 1 
unjustified refusal, 


employer may raise policy defenses 
after, 61 
where coverage was unclear, 61 
Employee Retirement Income Security Act 
(ERISA) 
may not preempt employee’s state lawsuit 
against disability carrier even though 
employer was designated as plan 
administrator, 299 
homeowner insurance 
entitlement to reasonable attorney fees, 20 
housekeeper entitled to workers’ comp 
benefits under, 137 
temporary occupant was covered by, 19 
incontestability clause 
“first manifest” doctrine inapplicable to 
under Michigan law, 340 
indemnify insured 
failure to, 96 
insurer liability 
interest on judgment, 
insurer liable for interest on total 
judgment even though it owed only 
small portion, 300 
joint liability 
phrase “an insured” in contract did not 
clearly establish, 259 
liability insurance 
assault and battery exclusion, 60 
covering employment discrimination 
claim, 61 
life insurance 
illustration used to sell policy was not 
part of contract, 176 
state unfair trade practices act 
where insurer declared coverage void, 136 
workers’ comp insurance 
insurer could not assert workers’ comp lien 
against proceeds of legal negligence 


action, 390 


intentional Torts 


assault, battery 
by car repossessor, 177 
by driver, 260 
by landlords, 222 


breach of peace 
by car repossessor, 177 
creditors have nondelegable duty to refrain 
from, 177 
defamation 
absolute privilege against, 
witness testifying at legislative 
proceeding not entitled to, 137 
actionable, 
physician with AIDS, 62 
store manager’s remark about competitor, 
21 
against book publishers, author, 109 
by hospital, 340 
by radio disc jockey, 
plaintiff alleging could also sue radio 
station for negligence without alleging 
physical injury, 138 
Communications Decency Act, 
shields Internet service provider from 
liability, 20 
not actionable, 
store manager’s remark about competitor, 
21 
plaintiff need not show defendant intended 
injury to recover under Georgia libel 
law, 261 
presumed damages, doctrine of, 
Arkansas abolishes, 178 
truthful defamatory statement, 
law allowing recovery for, 
violated First Amendment where 
statement related to public 
concern, 178 
false imprisonment 
of bank customer misidentified as 
robber, 341 
intentional interference with business 
relations 
by hospital, 340 
intrusion 
filming of emergency treatment supported 
claim of, 221 
invasion of privacy 
false light, 
minister’s picture copied without 
permission, 390 
publication of private facts 
filming of emergency treatment did not 
support claim for, 22] 
road rage 
man fires at driver who allegedly cut him 
off, 260 
slander 
against bank customer misidentified as 
robber, 341 


Medicine 


I. Specific Misconduct 
anesthesiology 
intubation, negligent, 341 
nurse anesthetist negligence, 
Halothane, overdose, 98 
hypoxia, signs of, 
recognize, failure to, 98 
resuscitate, properly, failure to, 97 
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spinal anesthesia, 
administration of, negligent, 97 
cardiology 
stroke patient, return to operating room, 
failure to, 97 
contractor liability 
pneumonia, diagnose, failure to, 341 
diagnose, failure to 
breast cancer, 179 
cervical cancer, 63 
compartment syndrome, 22, 62 
E. coli infection, 223 
epidural abscess, 63 
heart attack, impending, 22, 63, 223 
internal bleeding, 262 
Merkel cell carcinoma, 179 
pelvic inflammatory disease, 262 
drugs 
Cafergot, 63 
Diabeta, 341 
Pitocin, 223 
emergency medicine 
heart attack, impending, 
diagnose, failure to, 22 
family practice medicine 
Ciprofloxacin, prescription of, 
improper, 179 
diabetes medicine, prescription of, 
negligent, 341 
myocardial infarction, diagnose, 
failure to, 223 
gastroenterology 
bowel cancer, diagnose, failure to, 301 
pelvic inflammatory disease, 
diagnose, failure to, 262 
general surgery 
stroke patient, return to operating room, 
failure to, 97 
gynecology 
laparoscopy, negligent, 261, 301 
postoperative complaints, treatment of, 
improper, 26] 
health center liability 
Heparin lock, 
placement of, negligent, 62 
needle stick, 
negligent, 62 
health maintenance organization liability 
E. coli infection, diagnose, 
failure to, 223 
hyperthyroidism, diagnose, 
failure to, 392 
Merkel cell carcinoma, timely diagnose, 
failure to, 179 
physician assistant’s notes, evaluate, 
failure to, 139 
subacute bacterial endocarditis, 
diagnose, failure to, 139 
hospital liability 
anesthesia, 
Halothane, overdose, 98 
aortic injury, 
properly treat, failure to, 98 
timely diagnose, failure to, 98 
burns, child’s, 
treatment of, improper, 341 
cesarean section, 
timely perform, failure to, 98 





emergency medicine, 
pneumonia, diagnose, failure to, 341 
heart attack, impending, 
diagnose, failure to, 22, 63 
in vitro fertilization, 
mishandled, 391 
internal bleeding, 
diagnose, failure to, 262 
treat, failure to, 262 
laparoscopy, improper, 301 
Morphine, with Demerol, 
administration of, 
improper, 139 
nursing negligence, 
sponge count, perform, 
failure to, 223 
obstetrics, 





forceps delivery, inappropriate, 179 
premature infant, resuscitation of, 
nonconsensual, 179 
perinatology, 
timely deliver infant, failure to, 261 
seizures, 
treatment of, improper, 261 
stroke patient, 
monitoring of, improper, 97 
subdural hematomas, 
diagnose, failure to, 223 
treat, failure to, 223 
surgery, 
complications during, 
avoid, failure to, 139 
performance of by resident, improper, 22 
positioning during, improper, 139 
spinal anesthesia, overdose, 139 
ventilator, 
removal of, premature, 22 
internal medicine 
heart damage, 
diagnose, failure to, 391 
herpes encephalitis, 
diagnose, failure to, 301 
Merkel cell carcinoma, 
timely diagnose, failure to, 179 
stomach cancer, 
timely diagnose, failure to, 302 
laboratory liability 
cervical cancer, 
diagnose, failure to, 63 
in vitro fertilization, mishandled, 391 
medical center liability 
radioactive phosphorous, 
administration of, wrongful, 342 
midwife negligence 
fetal distress, response to, improper, 222 
neurology 
sexual assault of patient, 223 
neurosurgery 
spinal surgery, 
negligent, 98 
unnecessary, 301 
nuclear medicine 
radioactive phosphorous, 
administration of, wrongful, 342 
nursing negligence 
IV needle insertions, 
call physician during, failure to, 97 
improper, 97 














obstetrics 
fetal distress, 


response to, improper, 222 
forceps delivery, inappropriate, 179 
pediatrician, request, failure to, 223 
Pitocin, 

discontinue, failure to, 223, 391 
prenatal testing, 

advice on, inadequate, 139 
timely deliver infant, failure to, 391 
vacuum extraction, improper, 301 

orthopedics 
compartment syndrome, diagnose, 
failure to, 22 
plastic surgery 
compartment syndrome, 
diagnose, failure to, 62 
prescription error 
by physician, 
failure to detect, by pharmacy, 63 
radiology 
breast cancer, 

timely diagnose, failure to, 179 
ruptured duodenum, 

diagnose, failure to, 139 
stomach cancer, 

timely diagnose, failure to, 302 

resident 
training of, improper, 62 
respiratory therapy 
IV needle insertions, improper, 97 
call physician during, failure to, 97 
surgery 
Merkel cell carcinoma, 
timely diagnose, failure to, 179 
United States liability 
obstetrics, 
traction during delivery, 
excessive, 39] 
Veterans’ Administration negligence, 301 
urology 
epidural abscess, 

diagnose, failure to, 63 
neurosurgeon, 

timely refer to, failure to, 63 


ll. Medical Legal Theories 
AIDS 
HIV exposure, 
health care center had no duty to notify 
third party of possible, 179 
mental distress damages may be recoverable 
for physician’s failure to disclose 
HIV status before surgery, 139 
bad faith 
tort applies to HMO’s out-of-network 
benefit decisions, 22 
contact polio risk 
from oral vaccination, 
physician had duty to warn parents of, 22 
false advertising 
physician’s false advertising claim against 
HMOs not arbitrable under parties’ 
service agreement, 261 
Feres doctrine 
bars plaintiffs medical negligence claim 
arising out of military injury, 139 
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Medicine 


Frye test 
defense expert’s vasoconstriction opinion 
testimony precluded under, 262 
HMO liability 
HMO may be liable under vicarious and 
corporate liability theories, 391] 
HMO may be vicariously liable for 
medical negligence under apparent agency 
theory, 301 
homeopathic remedy 
policy exclusion applied to, 223 
informed consent 
patient’s, 
hospital had no independent duty to 
obtain, 62 
limitations period 
statute barred claim against doctor for 
failure to inform of abnormal Pap smear 
results, 392 
medical records 
hospital liable for disseminating records 
of plaintiff suing for daughter’s 
wrongful death, 22 
Medicare recipients 
HMOs’ denials of medical services to 
recipients constitute state action, 342 
MRI 
patient who suffered psychological injuries 
after could sue medical providers for 
negligence, 223 
Pap smear readings 
negligent, evidence supported jury’s award 
against laboratory for, 179 
peer review privilege 
did not preclude plaintiffs’ discovery of 
relevant factual information, 262 
physician-patient relationship 
continued despite referral of patient to 
specialist, 39] 
PHYSICIANS’ DESK REFERENCE 
recommendations do not establish standard 
of care as matter of law, 179 
“preconception torts” 
child born with impairments could sue 
obstetrician who allegedly mishandled 
mother’s prior pregnancy, 342 
settlement 
proposed settlement unenforceable where 
defendants’ insurer concealed larger 
policy limits, 301 
wrongful birth 
grandfather may not sue for, 223 
wrongful conception 
claim accrues at conception, 
not on date of ineffective surgery, 21 
wrongful life 
defendants not liable for “wrongful life” 
of child born with chromosomal 
abnormality, 261 


lll. Medical Negligence Statutes 
Emergency Medical Treatment and 
Active Labor Act (EMTALA) 
California’s Medical Injury Compensation 
Reform Act did not apply to a suit 
under, 22, 63 
no civil action against physician under, 98 
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Negligence 


alarm company liability 
company that transmitted false fire alarm 
not liable for accident resulting from 
failure of fire truck’s brakes, 343 
amusement ride manufacturer liability 
warn, failure to, 263 
amusement ride owner /broker liability 
instruction and training, 
provide, failure to, 263 
warn, failure to, 263 
boat operator liability 
direction, wrong, 302 
intoxication, 181 
lookout, improper, 302 
speeding, 181, 302 
turns, unsafe, 302 
camp owner liability 
supervision, negligent, 392 
chaperon liability 
for failure to supervise at party where 
teenage girl had sex and became 
pregnant, 140 
church liability 
maintain van, failure to, 392 
properly trained driver, provide, 
failure to, 392 
skilled camp counselors, 
provide, failure to, 263 
supervise teenagers, failure to, 263 
contractor liability 
clean up landscape debris, failure to, 140 
country club liability 
protect golfers, failure to, 64 
county liability 
removal of signs, improper, 63 
designer’s liability 
design of storm water drainage system, 
negligent, 63 
dog owner liability 
strict liability for dog attack, 23, 99 
violation of leash law is evidence of 
negligence, 99 
warn that de ge Was loc se, 
failure to, 99 
elevator company liability 
maintenance, improper, 180 
employer liability 
hiring, training, supervision, 
negligent, 64, 302 
pizza delivery company not liable for its 


driver’s sexual assault of colle ge 
student, 180 
employment agency liability 
hiring, supervision, 
negligent, 302 
event organizer liability 
speedboat race participant, 


requesting participation of, 


iegligent, 18] 
exculpatory agreements 


parents may bind their minor children to, 


in favor of nonprofit sports 
organizations, 392 
gun owner liability 
shotgun, 


use of, negligent, 223 


nursing home resident liability 
Alzheimer’s patient may be liable to 
nursing assistant kicked while helping 
patient, 264 
parent liability 
father may be liable under inherently 
dangerous instrument doctrine for failure 
to safeguard handgun from son, 342 
for child’s dangerous propensities, 
failure to warn of, 140 
parent-child immunity doctrine inapplicable 
to father’s negligent operation of 
tractor, 262 
rescue doctrine 
statutory exception to fire fighter’s rule 
does not apply when one police officer 
injures another officer, 343 
salon liability 
relaxer treatment, 
follow directions, failure to, 22 
shopping center liability 
storm water drainage, improper, 63 
ski area operator liability 
Colorado tramway and ski statutes do not 
preempt ski lift operators’ duty of 
highest care, 224 
warn of trail hazard, 
failure to, 180 
spouse liability 
wife may be liable for failure to warn of 
husband’s known violent propensities, 140 
tire store liability 
employee, properly train, failure to, 393 
lug nuts, tighten, failure to, 224 
tires, properly install, failure to, 393 
truck owner liability 
tire rim components, 
inspect, failure to, 98 
mismatch of, 98 
university liability 
trained attendants, 
provide, failure to, 263 
watercraft rental agency liability 
instructions and warnings, inadequate, 14] 
space, inadequate, 141 
watercraft retailer /manufacturer liability 
warn, failure to, 141 
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alternative dispute resolution 
attorney may settle claim in 
ADR-governed proceedings without 
client’s consent, 303 
arbitration 
federal court review of awards not limited 
to FAA grounds, 100 
party who voluntarily submits to 
arbitration is barred from later bringing 
lawsuit, 265 
trial courts should decide threshold issues 
of arbitrability, 265 
class certification 
common issues warranted, in action by 
borrowers challenging interest 
calculation, 393 
invalid based solely on complaint, 264 
opt outs, 
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remain valid under Rule 23(b)(1) and (2), 
264 
order denying certification restarts 
applicable limitations statute for 
individual claims, 303 
discovery 
documents prepared because of anticipated 
litigation are protected work product, 
14] 
dismissal 
not proper where plaintiff failed to comply 
with local rule, 99 
diversity jurisdiction 
attorney fees may be included in amount in 
controversy, 226 
does not exist in suit by alien against 
partnership with one or more alien 
partners, 343 
domestic relations exception, 
does not bar diversity jurisdiction over 
action by ex-wife for intentional 
infliction of emotional distress, 394 
federal multidistrict litigation 
pretrial proceedings courts cannot transfer 
cases to themselves for trial in, 181 
jury issues 
failure to volunteer testimony did not 
constitute perjury, 344 
recreation of plaintiff's arrest was 
prejudicial misconduct warranting new 
trial, 344 
motions 
dispositive, 
affirmative defenses may not be raised 
in, 64 
personal jurisdiction 
California company could be sued in 
Illinois based on phone threats, 100 
French minority owner of U.S. motel chain 
could not be sued in Kentucky, 142 
removal 
claim preclusion by reason of prior federal 
judgment does not provide basis for, 225 
defendant cannot remove suit by aggregating 
plaintiffs’ punitive damages claims, 226 
state workers’ comp claims may not be 
removed to federal court, 225 
savings statute 
no legally adjudicated incompetency needed 
to invoke, 225 
not applicable where plaintiff failed to 
exercise reasonable diligence in 
obtaining service, 226 
service 
FepD. R. Civ. P. 5(b) service, 
accomplished by delivery to post office 
or mailbox, 182 
insufficient service defense, 
filing entry of appearance waives, 182 
notice of appeal must be delivered to 
appropriate court within required time 
period, 182 
settlement agreement 
disputed, 
evidentiary hearing before entering 
judgment on, 23 
venue 
forum non conveniens, 








availability of alternate forum before 
dismissing on basis of, 24 
plaintiff's procedural rights must be 
protected before dismissing on basis 
of, 344 


Premises 


amusement park owner liability 
lack of prior similar incidents does not 
entitle defendant to summary judgment 
where vehicle struck picnickers, 345 
bank liability 
no duty to protect customer assaulted while 
using ATM were no prior criminal 
activity existed, 395 
building owner liability 
control of property, 
summary judgment improper where 
issues of fact existed regarding, 184 
fire escape, 
provide, failure to, 265 
floor mat, 
provide, failure to, 266 
grate and bulkhead, 
mismatched, 266 
ice, 
clear, failure to, 345 
inspect, 
properly, failure to, 64 
lead paint, 
tenant has private cause of action for 
lead poisoning, 227 
timely abate, failure to, 64 
security, inadequate, 395 
service elevator, 
allowing employee to move during 
tenant’s use, 305 
allowing inexperienced tenant to use, 305 
train tenant on use of, failure to, 305 
smoke detectors, 
provide, failure to, 265 
sprinklers, 
use of, negligent, 345 
stairway, 
landing, 
building code, violation of, 101 
dangerous, 101 
valve stem, loose, 
repair, failure to, 102 
water, clear, failure to, 266 
water heater, 
maintain, failure to, 227 
window latch, 
repair, failure to, 396 
church liability 
scaffold, 
outriggers, 
use, failure to, 183 
condominium association 
duty to keep common areas safe, 
breach of, 24 
fiduciary duty, breach of, 24 
garage gate, repair, properly, 
failure to, 24 
furnace repair company liability 
furnace, 
maintain, failure to, 102 
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valve stem, 
maintain, failure to, 102 
garage owner/operator liability 
did not have duty to protect pedestrians 
from tire stop, 142 
gate, 
defective, 143 
landowner liability 
no duty to trespasser in electric 
utility’s switchgear cabinets, 144 
property owners 
could be liable for injuries suffered by 
uninsured independent contractor’s 
employee, 183 
invitee can sue property owner despite 
obviousness of danger, 101 
may be liable for injuries caused by 
tenant’s dog in common area, 346 
may not be considered dog owner for 
liability purposes where dog owner is 
present, 346 
pool, 
depth markers, 
provide, failure to, 305 
“no diving” signs, 
provide, failure to, 305 
restaurant /bar /nightclub liability 
alcohol control statutes, 
intoxicated bar patron may not sue 
bar owner based on alleged violations 
of, 395 
conga line, leading over uneven terrain, 
negligent, 305 
floor cleaning methods, improper, 266 
pier, 
limit access to, failure to, 304 
warning signs, post, failure to, 304 
playground fence, 
inadequate, 184 
security, 
inadequate, 394 
snow and ice, 
clear, failure to, 345 
step, 
unlevel, warn, failure to, 305 
shopping center liability 
parking lot, 
failure to repair hole in, 143 
security, 
inadequate, 304 
store/business owner liability 
floor, 
condition, monitor, failure to, 185 
leaking air conditioning system, 
maintain, faiiure to, 185 
leaking trash bag, failure to remove, 25 
mats, rubber, 
failure to use, 143 
parking lot, 
security, inadequate, 101 
phantom tortfeasor, 
may not attribute fault to unless 
tortfeasor’s existence can be proven, 
143 
security, 
store sued for negligent security may not 
attribute fault 
to criminal, 226 
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to nonparty, unknown assailant, 227 
utility company liability 
electrical service, 
provide, failure to, 265 


Products Liability 


1. Specific Products 
aircraft 


airplane, 
flat spins, 
propensity to enter, 103 
children’s products 
baby monitor, 
defective, 185 
child seat, 
shoulder harness strap slots, 
reinforce, failure to, 396 
tether, 
provide, failure to, 306 
farm equipment 
tractor, 
rollover protection system, 
lack of, 346 
warnings, 
lack of, 346 
farm products 
pesticide, 
warn, failure to, 306 
food 
herbal supplement, 
ephedrine-MAO inhibitor combination, 
ephedrine alkaloids, 
high levels, 267 
reveal presence of, failure to, 267 
household products 
butane, 
warnings, inadequate, 145 
cigarette lighters, 
child resistant features, 
lack of, 307 
multipurpose cooking pan, 
defective, 185 
warranty, breach of, 185 
oven, 
wire soldering, faulty, 396 
smoke detector, 228 
detection system, 
inadequate, 185 
water heater, 
safety devices, 
lack of, 228 
industrial equipment 
derrick, 
bolt joint, 
bolts, improper size, 65 
forklift, 
seat, 
design, defective, 65 
use safer alternative design, 
failure to, 65 
hock cutter, 
safe cleaning, 
provide means for, failure to, 102 
industrial respirator, 
protection limitations, 
for isocyanate-sensitized users, 





Products Liability 


warn of, failure to, 144 
industrial saw, 
pinch point, 
unreasonably dangerous, 396 
log skidder, 
redundant mechanical! brake, 
lack of, 26 
meat cutter, 
slant blade design, 
unreasonably dangerous, 65 
railroad hopper car, 
safety railings, 
equip with, 
failure to, 347 
road milling machine, 
leveling skis, defective, 185 
mirrors, lack of, 185 
steel cutting wheel, 
asbestos dust from, 
exposure hazards, 
warn, failure to, 185 
turnstile, 
braking system, 
detent braking system, inadequate, 102 
hydraulic brake, lack of, 102 
window gaskets, 
talc powder lubricant, 
exposure hazards, 
warn of, failure to, 228 
industrial products 
asbestos, 396 
chemical solvents, 
warnings, inadequate, 347 
medical equipment 
medical equipment sterilizer. 
inchamber aeration compartment/ait 
evacuation system, 
lack of, 268 
ventilated gas storage cabinets, 268 
warnings/instructions, inadequate, 268 
medical products 
blood products, 
HIV contamination, 25 
breast implants, 144, 306 
intrauterine devices (IUDs), 25 
intravenous tubing, 
Luer lock, lack of, 186 
latex gloves, 
latex, wash during manufacturing, 
failure to, 186 
tampons, 
design, defective, 229 
rayon-containing, 144 
motor vehicle components 
air bag, 
deployment, 
delay ed, 347 
warnings, 
inadequate, 397 
brake, parking, 
pawl and ratchet engagement, 
inadequate, 397 
engine accessory drive belt, 
design, defective, 26 
manufacture, defective, 26 
occupant restraint system, 
air bags, 
deployment, untimely, 347 


lack of, 26 
sensors, inadequate, 347 
anti-submarining pan, 
lack of, 103 
seat belt, 
inertial buckle release, 229 
spool out, excessive, 229 
shoulder harness, 
lack of, 103, 186 
roof, 
van, 
strength, inadequate, 26 
seat back, 
retention system, inadequate, 103 
tires, 
adhesion between belts, inadequate, 26 
splices, inadequate, 26 
transmission, 
design, defective, 144 
motor vehicles 
passenger cars, 26 
air bag, 
deployment, untimely, 347 
lack of, 26, 306 
sensors, inadequate, 347 
anti-submarining pan, 
lack of, 103 
shoulder harness, 
lack of, 103, 186 
trucks, 
engine accessory drive belt, 
design, defective, 26 
manufacture, defective, 26 
parking brake, 
paw! and ratchet engagement, 
inadequate, 397 
seat belt, 
inertial buckle release, 229 
spool out, excessive, 229 
van, 
air bags, 
warnings, 
inadequate, 397 
roof, 
strength, inadequate, 26 
tires, 
adhesion between belts, inadequate, 26 
splices, inadequate, 26 
transmission, 
design, defective, 144 
recreational products 
all-terrain vehicle (ATV), 
instability, inherent, 347 
boat, 65 
propeller blades, 
guard, failure to, 65 
firearms, 
handgun, 
safety device, lack of, 347 
hockey helmet, 
energy management system, 
inadequate, 102 
toning table, 
motor, 
spontaneous engagement, 65 
tobacco 
cigarettes, 
dangers, conspiracy to conceal, 228 
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li. Legal Theories 


breach of warranty 
New York law, 
separate theory from strict liability, 
jury instruction on both theories 
proper, 185 
comparative negligence 
inapplicable to failure to discover product 
defect, 228 
crashworthiness 
claim for, 
intoxicated driver’s negligence, 
no bar to, 103 
enhanced injuries, 
defect substantial factor in causation of, 
recovery proper, 307 
evidence 
discovery, 
confidentiality agreements, 
may not bar use of information in other 
lawsuits, 267 
epidemiological evidence, 
causation testimony permissible despite 
lack of studies, 306 
expert testimony, 
accident conditions, 
duplication unnecessary for 
admissibility of test results, 103 
causation, 
breast implant injury, 
admissible despite lack of supporting 
epidemiological studies, 306 
testimony based on examinations 
revealing neurologic symptoms in 
recipients, 144 
food poisoning, 
shown by combined lay and expert 
testimony, 145 
Daubert 
admissible, 
in vitro-testing-based testimony, 
rayon-containing tampons, 144 
operators’ manual unread, 
admissible after cross-examination on 
warning to read manual, 267 
remedial measures, 
subsequent, 
admissibility of, 266 
safety standards, 
water heater, 
testimony lacking reference to, 
exclusion proper, 228 
spoliation/destroyed evidence, 
summary judgment before discovery 
complete, premature where product 
was destroyed before examination, 
25 
feasible alternative design 
commercial availability at time of 
manufacture unnecessary, 65 
food poisoning 
causation, 
shown by combined lay and expert 
testimony, 145 
full faith and credit 
injunction barring expert’s testimony, 
no bar to other jurisdiction’s subpoena 





power, 66 
handgun 
safety device to prevent unauthorized use, 
/ failure to equip handgun with, 
plaintiff may pursue action for, 347 
inconsistent verdict 
inapplicable, 
where jury rejects strict liability 
claims but finds negligent design, 307 
jury instructions 
New York law, 
dual risk utility\breach of warranty 
instructions proper, 185 
remedial measures 
subsequent, 
admissibility of, 266 
rescue doctrine 
products liability claim, 
applicable to, 228 
revival statutes 
constitutional, 
Massachusetts, 
Dalkon shield IUD claims, 25 
New Jersey, 
contaminated blood product claims, 25 
risk-utility test 
crashworthiness claim, 
intoxicated driver’s negligence, 
no bar to, 103 
safety standards 
water heater, 
testimony lacking reference to, 
exclusion proper, 228 
seller liability 
statute exempting nonmanufacturers, 
inapplicable, 
negligence, 347 
warranty, breach of, 347 
spoliation/destroyed evidence 
product destroyed before examination, 
summary judgment, 
before discovery complete, 
premature, 25 
not necessarily appropriate, 267 
third-party plaintiff, 
loss of evidence by, 
no bar to plaintiff’s evidence, 397 
strict liability 
jury’s rejection of, 
not inconsistent with negligent design 
finding, 307 
New York law, 
separate theory from breach of warranty, 
jury instruction on both theories 
proper, 185 
product line, 
exception to nonliability rule, 347 
retailer liability, 
for bankrupt manufacturer’s failure to 
warn, proper, 145 
warn 
failure to, 
no substantial modification defense to 
claim for, 396 
strict liability- and negligence-based 
claims, two distinct theories, 267 
warnings 
inadequate, 
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air bag, 
failure to read, 
no bar to claim challenging 
warnings’ prominence, 397 
butane cans, 145 


lll. Defenses 
misuse 
open and obvious risk of child’s misuse of 
adult product, claim viable absent 
remote risk or risk outweighed by 
product utility, 25 
open and obvious danger rule 
child’s misuse of adult product, risk of, 
claim viable absent remote risk or risk 
outweighed by product utility, 25 
inappropriate to Georgia design defect 
cases, 267 
preemption 
Federal Boat Safety Act (FBSA), 
applicable, 
propeller blade guard, 
lack of, 65 
inapplicable, 
absent regulation or explicit 
nonregulation policy, 65 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), 
applicable, 
inadequate labeling /warning, 145 
inapplicable, 
design, 
defective, 145 
manufacturing, 
defective, 145 
marketing, improper, 145 
warn, failure to, 
pesticide, 306 
warranty, breach of, 145, 145 
Federal Railroad Safety Act (FRSA), 
inapplicable, 
safety railings, 
equip railroad cars with, 
failure to, 347 
National Traffic and Motor Vehicle Safety 
Acts (NTMVSA), 
inapplicable, 306 
air bags, 
lack of, 26, 306 
Safety Appliance Acts (SAA), 
inapplicable, 
safety railings, 
equip railroad cars with, 
failure to, 347 
statutes of limitation /repose 
California, 
asbestos-related malignancies claim, 
accrual, not based on filing of claim 
for nonmalignant condition, 396 
Massachusetts, 
Dalkon Shield IUD claim revival 
statute, 
constitutional, 25 
New Jersey, 
contaminated blood product claims 
revival statute, 
constitutional, 25 
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substantial product modification defense, 
no bar to failure-to-warn claim, 397 


IV. Damages 


medical monitoring costs 
recoverable, 
despite lack of manifest disease, 396 
punitive 
large award, 
not excessive given egregious conduct by 
asbestos product manufacturer, 228 


Professional Negligence 


Accounting 


client books 
review, 
properly, failure to, 66 
ERISA 
does not create federal subject matter 
jurisdiction over state law accounting 
negligence claims, 103 
IRS deficiency notice 
negligence claim against accountant accrues 
when notice sent, 104 


Actuarial Firm 


retirement plan 
firm may be liable for negligent handling 
of despite client’s negligence, 186 


Adoption 
child’s history 
adoptive parents had viable claims against 
placement agency for alleged concealment 
of child’s history, 397 
parents’ backgrounds 
state could be liable for inadequate 
disclosure of, 229 


Chiropractic Care 
medical problems 
chiropractor had no duty to recognize 
patient’s abnormal mass, 348 
sexual relations 
chiropractor may be liable for alleged 
sexual relations with patient, 397 


Clergy 
First Amendment 
does not preclude liability for negligence 
and breach of fiduciary duties during 
counseling, 145 
sexual abuse 
prevent, failure to, 348 


Day Care 
paper roll 

movement of, negligent, 348 
standard of care 

violation of, by center owners, 146 
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= 


Dentistry 


continuing treatment 
dentist’s authorization of prescription 
refill was not, 348 
drill 
use of, negligent, 104 
informed consent 
referring doctor may owe patient duty of, 
186 
trigeminal nerve 
severance of, 187 
wisdom tooth extraction 
unnecessary, 26 


ERISA 


plan information 
penalty against administrator for failure 
to timely provide information to plan 
participant was proper, 104 


Funeral Home 
crematoriums 
mortuaries are not vicariously liable for 
crematoriums’ wrongful acts, 268 


Home Health Care 


criminal background check 
perform, failure to, 146 


Insurance 
assignment 
insured may assign bad faith and punitive 
damages claims against insurer, 229 
policy application 
independent broker was liable to insurer 
for misrepresentations in, 229 
sexual misconduct 
liability limit for, 
does not apply to nonsexual misconduct 
alleged in same lawsuit, 66 


Law 


actual damages 
clients must prove attorneys’ alleged 
negligence caused, 268 
bankruptcy 
legal negligence judgment not dischargeable 
in, 398 
breach of fiduciary duty 
claim against attorney not assignable in 
Illinois, 26 
client evidence 
attorney who failed to preserve had 
burden of proving client would have lost 
case, 398 
credit report 
defense attorney who obtained plaintiffs’ 
report may be liable under FCRA, 348 
damages 
client was not “prevailing party” on lawyer 
negligence claims where no damages 
resulted from alleged negligence, 187 


uncollectibility of, 
defendant must plead as affirmative 
defense, 348 
debt collection 
attorney could be liable under Fair Debt 
Collection Practices Act (FDCPA) for 
agency’s attempt to collect on 
dishonored checks, 146 
firm that sent out 35 collection letters in 
single mailing was not “debt collector” 
under FDCPA, 398 
divorce 
mishandled, 348 
dual representation 
signed release regarding did not preclude 
legal negligence claim, 348 
guardians ad litem 
absolutely immune from damages suits 
based on acts within their authority, 66, 
268 
liability to nonclients 
attorney could be liable to nonclient 
intended beneficiary of will, 230 
strict privity rule precluded nonclient 
beneficiaries’ professional negligence 
actions, 268 
limitations period 
attorney negligence claim viable without 
judicial determination that underlying 
claim was time-barred, 307 
lawyer’s continued representation of client 
does not toll period for legal 
negligence, 66 
negligence claim accrued when client knew 
or should have known of injury, 229 
six-year period applied to plaintiffs’ 
claim despite establishment of new 
limitations period, 146 
misrepresentations 
attorney’s alleged misrepresentations may 


constitute unconscionable conduct under 


state consumer law, 307 
negligent misrepresentation 
claim against attorney fails where advice 
not given in business transaction, 27 
of counsel attorneys 
attorney could be liable for alleged 
negligence of former of counsel attorney, 
“2 


perjury 
client’s, 
at arbitration proceeding precluded legal 
negligence suit against advising 
attorney, 187 
professional conduct rules 
violation of, 
do not provide basis for civil liability, 398 
evidence of not admissible in legal 
negligence suit, 146 
punitive damages 
attorney’s concealment of negligence 
warranted punitive damages, 307 
referring attorney 
could be liable for subsequent attorney’s 
legal negligence, 104 
sexual relationship with client 
coercive, may be basis of battery suit but 
not legal negligence suit, 66 


LR-14 


title opinion 
attorney providing incorrect title opinion 
may be liable to bank for negligent 
misrepresentation, 307 
underlying case 
legal negligence plaintiff not required to 
prove it would have prevailed in 
underlying case, 398 
unsettled area of law 
no liability for attorney who reasonably 
interpreted, 187 
warranty 
attorneys may be liable for breach of, 307 


Nursing Home 
bed rails 
raise, failure to, 268 
duty to third parties 
facility owed assistants’ spouses duty to 
control infections or warn of infection 
danger, 230 


hydration 
improper, 27 
monitoring 


improper, 269 
overmedication 

use of, 27 
physician’s order 

follow, failure to, 268 
regulatory violations 

federal, 66 

state, 66 
reposition 

adequately, failure to, 27 
security 

improper, 187 
supervision, staff 

improper, 66 
training, staff 

improper, 66 
transfer 

for emergency care, 

failure to, 268 


Optometry 


polycarbonate lenses 
prescribe, failure to, 146 


Pharmacy 
prescription 
misfilling of, 146 


Podiatry 
exostectomy, 
negligent, 307 


Psychotherapy 
limitations period 
New York’s medical negligence limitations 
period inapplicable to psychotherapy 
negligence claim, 308 
medication withdrawal 
improper, 398 





patient supervision 
improper, 104 
relationships with former clients 
by therapist, 
did not constitute ethical violations, 230 
sexual contact with patient 
emotional distress, spouse’s, 27 
supervision 
of adolescent patient, improper, 269 
therapeutic relationship 
violation of, 27 
third parties 
therapist owed no duty to father alleging 
psychic injuries from daughter’s 
treatment, 308 
workup 
conduct, 
before release, failure to, 187 


Real Estate 


noise problem 
property sellers had common law and 
statutory duty to fully disclose, 66 


Securities 
fraud 
warnings of, 
trigger duty to investigate in reasonably 
diligent manner, 27 


Social Work 
sexual abuse 
county could be liable for social worker’s 
alleged abuse of teenager, 67 


Sports Instruction 
Little League 
not liable to player struck by wild pitch 
during game, 187 


Railroads 


commuter train 
conductor, 
lookout, improper, 147 
crossing 
engineer, 
excessive speed, 230, 398 
horn, sound, failure to, 230 
whistle, blow, failure to, 398 
flashing lights, lack of, 230, 349, 398 
gates, lack of, 230, 349 
timely stop, failure to, 230, 349 
Federal Employers’ Liability Act (FELA) 
asbestos, 
contributory negligence, 
smoking, 28 
safety equipment, lack of, 27 
training, provide, failure to, 27 
warn, failure to, 27 
assault by coworker, 
employee assaulted by coworker while 
staying at motel at employer’s 
expense could sue under, 188 
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collision, imminent, procedures for, 
train, failure to, 28 
“employee” under, 104 
engineer, 
medical conditions, 
disclose, failure to, 269 
hazardous chemicals, 
equipment, lack of, 28 
training, lack of, 28 
warn, failure to, 28 
locomotive, uncrashworthy, 28 
release of future injury claims, 
validity of, 
limited to known risks, 269 
tank car, 
inspect, failure to, 147 
train, operation of, negligent, 269 
grade crossings 
active warning devices, lack of, 105 
automatic gates, lack of, 67 
bell, ring, failure to, 67 
dangerous, 67 
larger flashing lights, lack of, 67 
maintenance of, improper, 67 
whistle, blow, failure to, 67, 105 
Safety Appliance Act 
grab iron, defective, 147 
switching yard 
engineer, 
bell, sound, failure to, 187 
brakes, engage, failure to, 187 
excessive speed, 187 
lookout, improper, 187 
training, improper, 187 
whistle, blow, failure to, 187 
trees 
clear, failure to, 349 
warning signs 
post, failure to, 349 


Schools 


college/university liability 
due process violation, 
student accused of date rape, 
drug testing 
testing of students involved in 
extracurricular activities, 
constitutional, 105 
unconstitutional, 309 
Establishment Clause 
school district could provide therapy at 
parochial school without violating, 270 
graduation ceremony 
students could not obtain equitable 
injunction allowing them to participate 
in, 147 
school board liability 
teen’s suicide attempt, 68 
school district liability 
eye protection, 
provide, failure to, 399 
timely seek medical help for student, 
failure to, 188 
unsafe equipment, use of, negligent, 399 
sovereign immunity 
did not bar breach of contract claim where 
child was injured at state university 


29 


LR-15 


baseball camp, 349 
Title IX 
school could be liable for failing to 
remedy student-on-student sexual 
harassment, 148 
school district not liable for teacher’s 
sexual harassment of student absent 
actual notice and deliberate 
indifference, 230 


Toxic Torts 


chemical manufacturer liability 
toxic chemical mixture, 
warn of, failure to, 69 
chemical transporter liability 
toxic chemical mixture, 
warn of, 
failure to, 69 
chemicals 
danger from, 
warn of, failure to, 69 
Comprehensive Environmental Response, 
Compensation, and Liability Act 
(CERCLA) 
corporate parent directly involved in 
subsidiary’s facility operations may 
be liable under, 310 
joint and several liability, 
application to other responsible 
parties, 29 
successor corporate liability under, 
state law governs, 149 
summary judgment under, 
improper where company raised fact 
question regarding cause of 
contamination, 148 
Emergency Planning and Community 
Right-To-Know Act of 1986 (EPCRA) 
environmental group lacks standing 
under for past reporting lapses, 189 
gas station owner/operator liability 
Pennsylvania Storage Tank and Spill 
Prevention Act, violation of, 309 
underground storage tanks, register, 
failure to, 309 
general liability policies 
injury-in-fact approach determines coverage 
under, 106 
limitations statute 
begins to run when worker learns injuries 
are possibly related to workplace 
chemical exposure, 399 
pollution exclusion 
addition of foreign substance to crude 
oil, 106 
carbon monoxide poisoning, 30 
tank manufacturing company liability 
lead in valve seal, 
warn of, failure to, 350 
protective clothing, 
provide, failure to, 350 
toxic exposure 
plaintiff could sue for asymptomatic 
chromosome damage from, 189 
utility company liability 
underground tank, 
remove, failure to, 399 
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Utilities 
faulty furnace 
carbon monoxide poisoning, 
warn, failure to, 30 
disconnect furnace, failure to, 30 
misrepresentation, negligent, 30 
gas lines 
pipeline fusion, negligent, 271 
safe “pigging” standards, 
follow, failure to, 231 
logging trailer 
breakaway devices, lack of, 69 
rotten telephone poles, use of, 69 
pole 
placement, negligent, 190 
power line 
clearance, inadequate, 31, 149 
de-energize, failure to, 31 
electrical distribution system, 
breaker system, defective, 107 
nt, 31 


placement, ne 


trees near, 





trim, failure to, 149 
propane supplier 
water heater, 
inspect, failure to, 190 
warn, failure to, 190 
telephone company, 
pay phone, 


location, dangerous, 107 


Workplace Safety 


box 
handling of, negligent, 108 
crane 


maintain, failure to, 312 


operator, inexperienced, 312 
training on use of, inadequate, 312 
wire rope sling, 

inspect, failure to, 312 

training on use of, inadequate, 31 

fall protection 

inadequate, 70 

lack of, 232, 232, 311, 351 
forklift 


operation of, negligent, 70 
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gas valve 
supervision, inadequate, 151 
training, inadequate, 151 
warn, failure to, 15] 
Illinois Structural Work Act 
fall protection, 
provide, failure to, 272 
man-lift, 
inspect, failure to, 192 
stabilizers, use, failure to, 192 
repeal not retroactive, 32 
scaffold, 
sate, provide, failure to, 150 
summary judgment improper where 
plaintiff injured when foreman fell from 
platform, 271 
temporary platform, 
safe, provide, failure to, 192 
ladder 
non-slip pads, 
provide, failure to, 351 
tie up, failure to, 352 
liability insurance 
does not cover injuries to employee from 
coworker’s assault, 108 
needle 
worker who sustains needle stick may 


recover damages for fear of contracting 
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AIDS absent showing of HIV 
exposure, 350 
pipe support 
secure, failure to, 151 
sanitation pipelines 
inspect, failure to, 191 
scaffold 
safe, provide, failure to, 311] 
trailer 
safe access to, provide, failure to, 31 
underground conditions 
inspect, failure to, 192 
workers’ compensation 
bacterial infection contracted during 
business trip did not arise in course of 
employment, 191 
COV erage, 
angina attack suffered while conducting 
company business, 191 
carpal tunnel syndrome without proof of 
rapid repetitive motion, 400 
disability caused in part by alleged 
sexual harassment, 400 
emotional injury accompanied by bodily 
injury caused by sexual harassment, 400 
heart attack despite high levels of 
cocaine in employee’s bloodstream, 191 
psychological disorders arising from 
compensable physical injuries, 232 
no COV erage, 
injuries sustained during off-premises 
assault by coworker, 150 
oftsets, 
by social security payments, 272 
by uninsured motorist benefits, 272 
receipt of did not bar later tort action 
against employer’s owner, 150 
worsening of injury compensable under, 108 
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